A Little History

Medicaid became law in 1965 as a cooperative venture jointly funded by the federal and State governments (including the District of Columbia and the Territories) to assist states in furnishing medical assistance to eligible needy persons. http://www.law.cornell.edu/uscode/html/uscode42/usc_sec_42_00001396---p000-.html
In 1988, the Medicare Catastrophic Coverage Act “MCCA” brought about significant changes in the Medicaid program, by allowing the spouse that continues to live in the community to have a certain amount of the assets to be considered “protected” so she can continue to live in the community, carving out certain of a married couple’s assets and income to prevent the impoverishment of the “community spouse”, who prior to MCCA, was broke before her spouse qualified for Medicaid.

Since 1988, the states have grappled with the rising costs of nursing home care and have tweaked the eligibility process in various ways.

The federal government has also had several attempts at tweaking.  Its tweaking was in the making of criminals.  No kidding.

Congress passed a law that took effect on January 1, 1997 that made it illegal to give assets away in order to qualify for Medicaid.  The law was a part of the Kennedy Kassebaum Health Insurance Portability Act of 1996. A section of this law provided for the imposition of criminal penalties on the person who gave away assets that resulted in disqualification for Medicaid benefits.   Perhaps needless to say, this section of the law was widely condemned by attorneys, and advocates for senior citizens and found no support in the courts, the Healthcare Finance Agency, and in the office of the United States Attorney General. This amendment became known in the media as the “granny goes to jail” law. 

 In August of 1997, Congress repealed the "Granny goes to Jail" Law but Congress enacted a new section in 1997, which amended the Social Security Act. This section provided a Granny's advisor who counseled her on how to lawfully dispose of assets may be guilty of a misdemeanor if such gifts of assets results in disqualification.  The misdemeanor was punishable by a $25,000 fine and/or five years in jail.

In a letter dated March 11, 1998, the Attorney General, Janet Reno, advised Newt Gingrich that the United States Attorney Generals Office would not defend the constitutionality of this section because she believed it to be an unconstitutional intrusion on protected free speech by a lawyer to her or his client. 

Thereafter, Medicaid planning continued as it had been:  if you gave away assets by gift (definition being without adequate consideration) you would have a penalty imposed that was calculated based on the amount of the gift.  The penalty would be that you wouldn’t qualify for Medicaid during the penalty period.   The penalty would begin to run as of the date of the gift (or the first of the month in which the gift was given).  This meant that if you had assets at the time you or your spouse would need nursing home care, you could make a gift of some of your assets and use the remaining of your assets to make it through the penalty period.  Once your assets were “spent down”, you would qualify for Medicaid.

There have been many changes to the technical administration of Medicaid by the states, but the most sweeping and draconian change has been brought about by our federal government under President George W. Bush.  The changes will undoubtedly impact the middle class and push its members further into poverty.

