The Deficit Reduction Act of 2005 “DRA”
Known in the Senate as, Senate Bill 1932, Dick Cheney, after cutting his trip abroad short, returned to Washington D. C. and, as President of the Senate, on December 21, 2005, broke the 50 vote to 50 vote tie in the Senate, passing the bill.  This bill became known as “The Deficit Reduction Act” that President Bush signed into law on February 8, 2006.  http://projects.washingtonpost.com/congress/109/senate/1/votes/363/

As stated above, The Deficit Reduction Act has brought about significant change to the Medicaid Program.  More specifically, it has brought about significant change to planning for Medicaid.
The Deficit Reduction Act is fully set forth for your reading pleasure in the appendix of this book.  There are sweeping changes that were set into motion on February 8, 2006.  The states are in the process of implementing those changes right now and attorneys, elder advocates, and nursing home administrators nationwide are grappling with the impact of these changes.
Before and After:  The Mechanics of Medicaid:  Look back and Penalty
As set forth above, the Medicaid laws as written prior to the DRA allowed for certain planning opportunities.  Now, the changes brought about by the DRA—(stands for “Dirty Rotten Amendment” in my mind) mean that crisis planning is much more difficult. 
By crisis planning I mean seeking advice at the time your loved one needs a nursing home to and then realizing what is about to take place:  spending thousands of dollars per month for care, and for single people, spending down to the level of abject poverty, as determined state by state.  For example, a single individual can only retain $1600 in assets in Connecticut ($2,000 in other states) to qualify for Medicaid to cover nursing home costs.  
Understanding Medicaid:

Medicaid’s Time Tables:  the application, the documentation, the look back period and the penalty period

Individuals: the Process
When an individual, (a widowed, divorced, or unmarried person) enters a nursing home, the nursing home will most likely advise the individual (or his or her children) that he or she must spend all of his or her money for his or her care.  This is known as “spend down”.  The individual must spend down to the Medicaid eligibility threshold.  The nursing home will often help to assist with the Medicaid application, advising that the nursing home knows how Medicaid works.  If you follow the advice of the nursing home, without seeking the assistance of a good Medicaid planning attorney, you will achieve the nursing home’s goal of getting the nursing home paid. 
Once the individual is “spent down” to abject poverty, an application is made to the state requesting a determination of eligibility for the Medicaid program.  Completing the application is the easy part.  The hard part is obtaining the requisite documentation the state requires to determine eligibility.  The state will require the individual to supply it with complete financial documentation for the “look back period.”

Prior to the Deficit Reduction Act, unless assets were held in a trust, the look back period for most states was only three years.   If the state looked back and saw that a gift in excess of the state’s threshold (Connecticut was $1,000, now $500) was made within that “look back” time period, a penalty was imposed.  

Penalty Period:
 The penalty that was imposed formed the “penalty period”. The penalty was that for the correlating time period, the applicant would be disqualified from Medicaid.  Let me explain.  The states use the average cost of care for one month to determine the penalty period.  For example, in Connecticut as of this writing, the average cost of care for one month in a nursing home is $8646.  Thus, if an individual had given away a gift of $8646 on May 1, 2007, and all the individual had left to his name was $1600 after the gift was given, that individual would have qualified for Medicaid as of June 1, 2007.  See why?  Because the gift that was given equated to a one month penalty.  The penalty was imposed on May 1.  The individual was disqualified from Medicaid for a one month time period:  May 1-31.  Therefore, that individual’s penalty period had run as of June 1, and he would have qualified for Medicaid.

The key here was that the penalty that was imposed began when the gift was given.  Therefore, depending on the amount of the gift, the penalty would frequently have run by the time the applicant applied for Medicaid.  And, most importantly:  you could preserve assets by planning even at the time of needing a nursing home…when most Americans WAKE UP to this reality.

The Deficit Reduction Act of 2005 has wrought havoc.

Post DRA:
The combined changes to the look back and penalty period under the DRA wreak havoc!  First, the look back period has been changed by this federal law to mandate a five year look back in all cases.  States are in the process of phasing in this requirement.  What that means is that the states will require documentary proof of your assets and an asset trail for the last five years.  The addition of two years time period, however, is not the biggest concern.

Penalty Period:
In addition to changing the look back period to a consistent five year look back in all cases, the change to the commencement of the penalty period will have the biggest impact to the middle class, and can prevent many unwitting, generous grandparents from qualifying for Medicaid when they need it.  This is because of the change in law as found in the Deficit Reduction Act that affects when the penalty period commences.  

42 UC Section 1396p(c)(1)(D) now reads as follows:

(i) In the case of a transfer of assets made on or after the date of enactment of the Deficit Reduction Act of 2005, the date specified in this subparagraph is the first day of the first month during or after which assets have been transferred for less than fair market value and which does not occur in any other periods of ineligibility under this subsection.
(ii) In the case of a transfer of asset made on or after the date of enactment of the Deficit Reduction Act of 2005, the date specified in this subparagraph is the first day of a month during or after which assets have been transferred for less than fair market value or the date on which the individual is eligible for medical assistance under the State plan and would otherwise be receiving institutional level care described in subparagraph (c) based on an approved application for such care but for the application of the penalty period, whichever is later, and which does not occur during any other period of ineligibility under this subsection.

Thus, the DRA CHANGES THE COMMENCEMENT OF THE PENALTY PERIOD TO BE WHEN A PERSON ENTERS A NURSING HOME!   Take a moment to recognize what this means to the vulnerable and their families:   If you gave a graduation or wedding gift to a grandchild, for example within five years of requiring a nursing home, when the state looks back and sees a gift having been given within five years’ time of needing a nursing home and making application for Medicaid, because you are otherwise “spent down”, the state will impose a penalty.  The penalty that is imposed for the gift that was given within five years from the date of Medicaid application will now commence on the date you’d otherwise qualify.  That would be the date you applied for Medicaid. 

 This change in law will undoubtedly bring about severe consequences and will most definitely impact our vulnerable citizens in nursing homes and those that are waiting to be admitted to a nursing facility or will need a nursing home in the future.  
The penalty period that will be imposed as of the date of application will be that the applicant who is otherwise “spent down” will not qualify for Medicaid until the penalty period has run—the correlating period of time, as calculated using the average cost of care for one month.  Once the correlating period of time has run, the applicant will qualify.  But what happens in between the time when the applicant is out of money, needs nursing home care, and can’t qualify for Medicaid?  

Another change in law is that the DRA placed a cap on equity of $500,000 that’s able to be considered exempt in one’s real property.  
